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(4) Total current and accumulated earnings and profits (column 2 plus column 3).

(5) Compensation of participating employees.

(6) Contribution formula: 50 percent of consolidated earnings and profits, allocated among participating member in proportion
of covered payroll of each to covered payroll of consolidated group.

(7) Individual contribution had it not been prevented.

8) Individual contribution made by each employer for its own employees.

9) Balance of accumulated earnings and profits (column 4 minus column 8).

(
(
(10) Proportion of make-up contribution.
(11) Make-up contribution.

[T.D. 6500, 25 FR 11688, Nov. 26, 1960]

§1.404(a)-11 Trusts created or orga-
nized outside the United States; ap-
plication of section 404(a)(4).

In order that a trust may constitute
a qualified trust under section 401(a)
and be exempt under section 501(a), it
must be created or organized in the
United States and maintained at all
times as a domestic trust. See para-
graph (a) of §1.401-1. Paragraph (4) of
section 404(a) provides, however, that
an employer which is a resident, a cor-
poration, or other entity of the United
States, making contributions to a for-
eign stock bonus, pension, or profit-
sharing trust, shall be allowed deduc-
tions for such contributions, under the
applicable conditions and within the
prescribed limits of section 404(a), if
such foreign trust would qualify for ex-
emption under section 501(a) except for
the fact that it is a trust created, orga-
nized, or maintained outside the
United States. Moreover, if a non-
resident alien individual, foreign cor-
poration, or other entity is engaged in
trade or business within the United
States and makes contributions to a
foreign stock bonus, pension, or profit-
sharing trust, which would qualify
under section 401(a) and be exempt
under section 501(a) except that it is
created, organized, or maintained out-
side the United States, such contribu-
tions are deductible subject to the con-
ditions and limitations of section 404(a)
and to the extent allowed by section
873 or 882(c).

[T.D. 6500, 25 FR 11689, Nov. 26, 1960]

§1.404(a)-12 Contributions of an em-
ployer under a plan that does not
meet the requirements of section
401(a); application of section
404(a)(5).

(a) In general. Section 404(a)(5) covers
all cases for which deductions are al-
lowable under section 404(a) (for con-
tributions paid by an employer under a

stock bonus, pension, profit sharing, or
annuity plan or for any compensation
paid on account of any employee under
a plan deferring the receipt of such
compensation) but not allowable under
paragraph (1), (2), (3), (4), or (7) of such
section. For the rules with respect to
the taxability of an employee when
rights under a nonexempt trust become
substantially vested, see section 402(b)
and the regulations thereunder.

(b) Contributions made after August 1,
1969—(1) In general. A deduction is al-
lowable for a contribution paid after
August 1, 1969, under section 404(a)(5)
only in the taxable year of the em-
ployer in which or with which ends the
taxable year of an employee in which
an amount attributable to such con-
tribution is includible in his gross in-
come as compensation, and then only
to the extent allowable under section
404(a). See §1.404(a)-1. For example, if
an employer A contributes $1,000 to the
account of its employee E for its tax-
able (calendar) year 1977, but the
amount in the account attributable to
that contribution is not includible in
E’s gross income until his taxable (cal-
endar) year 1980 (at which time the in-
cludible amount is $1,150), A’s deduc-
tion for that contribution is $1,000 in
1980 (if allowable under section 404(a)).
For purposes of this (1), a contribution
is considered to be so includible where
the employee or his beneficiary ex-
cludes it from his gross income under
section 101(b) or subchapter N. To the
extent that property of the employer is
transferred in connection with such a
contribution, such transfer will con-
stitute a disposition of such property
by the employer upon which gain or
loss is recognized, except as provided in
section 1032 and the regulations there-
under. The amount of gain or loss rec-
ognized from such disposition shall be
the difference between the value of
such property used to measure the de-
duction allowable under this section
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and the employer’s adjusted basis in
such property.

(2) Special rule for unfunded pensions
and certain death benefits. If unfunded
pensions are paid directly to former
employees, such payments are includ-
ible in their gross income when paid,
and accordingly, such amounts are de-
ductible under section 404(a)(5) when
paid. Similarly, if amounts are paid as
a death benefit to the beneficiaries of
an employee (for example, by con-
tinuing his salary for a reasonable pe-
riod), and if such amounts meet the re-
quirements of section 162 or 212, such
amounts are deductible under section
404(a)(5) in any case when they are not
includible under the other paragraphs
of section 404(a).

(3) Separate accounts for funded plans
with more than one employee. In the case
of a funded plan under which more
than one employee participates, no de-
duction is allowable under section
404(a)(5) for any contribution unless
separate accounts are maintained for
each employee. The requirement of
separate accounts does not require that
a separate trust be maintained for each
employee. However, a separate account
must be maintained for each employee
to which employer contributions under
the plan are allocated, along with any
income earned thereon. In addition,
such accounts must be sufficiently sep-
arate and independent to qualify as
separate shares under section 663(c).
Nothing shall preclude a trust which
loses its exemption under section 501(a)
from setting up such acounts and meet-
ing the separate account requirement
of section 404(a)(5) with respect to the
taxable years in which such accounts
are set up and maintained.

(c) Contributions paid on or before Au-
gust 1, 1969. No deduction is allowable
under section 404(a)(5) for any con-
tribution paid on or before August 1,
1969, by an employer under a stock
bonus, pension, profit-sharing, or annu-
ity plan, or for any compensation paid
on account of any employee under plan
deferring the receipt of such compensa-
tion, except in the year when paid, and
then only to the extent allowable
under section 404(a). See §1.404(a)-1. If
payments are made under such a plan
and the amounts are not deductible
under the other paragraphs of section

§1.404(a)-13

404(a), they are deductible under sec-
tion 404(a)(5) to the extent that the
rights of individual employees to, or
derived from, such employer’s con-
tribution or such compensation are
nonforfeitable at the time the con-
tribution or compensation is paid. If
unfunded pensions are paid directly to
former employees, their rights to such
payments are nonforfeitable, and ac-
cordingly, such amounts are deductible
under section 404(a)(5) when paid. Simi-
larly, if amounts are paid as a death
benefit to the beneficiaries of an em-
ployee (for example, by continuing his
salary for a reasonable period), and if
such amounts meet the requirements
of section 162 or 212, such amounts are
deductible under section 404(a)(5) in
any case where they are not deductible
under the other paragraphs of section
404(a). As to what constitutes non-
forfeitable rights of an employee in
other cases, see §1.402(b)-1(d)(2). If an
amount is accrued but not paid during
the taxable year, no deduction is allow-
able for such amount for such year. If
an amount is paid during the taxable
year to a trust or under a plan and the
employee’s rights to such amount are
forfeitable at the time the amount is
paid, no deduction is allowable for such
amount for any taxable year.

(Secs. 83 and 7805 of the Internal Revenue
Code of 1954 (83 Stat. 588; 68A Stat. 917; 26
U.S.C. 83 and 7805))

[T.D. 7554, 43 FR 31926, July 24, 1978]

§1.404(a)-13 Contributions of an em-
ployer where deductions are allow-
able under section 404(a) (1) or (2)
and also under section 404(a)(3); ap-
plication of section 404(a)(7).

(a) Where deductions are allowable
under section 404(a) (1) or (2) on ac-
count of contributions under a pension
or annuity plan and deductions are also
allowable under section 404(a)(3) for the
same taxable year on account of con-
tributions to a profit-sharing or stock
bonus trust, the total deductions under
these sections are subject to the provi-
sions of section 404(a)(7) unless no em-
ployee who is a beneficiary under the
trusts or plans for which deductions
are allowable under section 404(a) (1) or
(2) is also a beneficiary under the
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